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FACTUAL ALLEGATI ONS

(10) Between February 20, 1945 and Decenber 22, 1976, USX
was the "owner" and "operator” of a cement operation !N and near
Fai rborn, Ohio.

(11) USX acquired the rairborn cenent manufacturing
operation from Wabash Portland Cement Co. ("\bash"), a now-

di ssol ved | ndiana corporation, Which had owned and operated the
busi ness from approxi mately 1924 to 1945.
(12) On information and belief, USX is |liable as a successor

in interest to Wabash with respect to any storage, treatnent,

and/ or disposal of hazardous Substances that occurred at the

Fairborn facilities prior to usx’s acquisition of those
facilities in 1945.

(13) USX’s Fairborn cement operation !|NCluded manufacturing
quarrying, and waste disposal activities.

(14) USX conducted its cenent operation on property that
incl udes areas known as "Landfill i» (Or the "a Tract Quarry”)
and "Landfill 2 (collectively, the "facilities"), Descriptions
of these areas are attached to this complaintasExhibita (the A
Tract Quarry) and Exhibit B (Landfill 2).

(15) Plaintiff Southdown initiated a neeting with a
representative from Defendant USX to attenpt to settle this
matter without litigation; USX, however, has denied any _
responsibility for or willingness to participate in  the




Allegations Regarding A Tract Quarry_

(16) The A Tract Quarry is approximtely 180 acres in size.

(17) The A Tract Quarry is a "facility" as that termis
defined in CERCLA Section 101(9), 42 U S.C. § 9601(9).

(18) From 1945 until approxinmately 1970, USX renoved
l'imestone and clay fromthe A Tract Quarry to use in its cenent
manuf act uring operations at Fairborn.

(19) From approximately 1945 until 1975, USX al so used the A
Tract Quarry for waste disposal purposes.

(20) From approxi mately 1945 until 1975, USX di sposed of
waste cenent kiln dust ("ckp"), kiln brick, scrap netal, tires,
trash, and other materials owned by it in the A Tract Quarry.

(21) USX disposed of up to 200 tons per day of CKDin the A
Tract Quarry during the period of its ownership.

(22) During the period of its ownership, USX al so stored
expl osi ves, including dynamte and ammoniumnitrate, in the A
Tract Quarry.

(23) During the period of its ownership, USX burned-old
expl osives in the A Tract Quarry.

(24) During the period of its ownership, USX burned trash in
the A Tract Quarry.

(25) During the period of its ownership, USX used bull dozers
to distribute and | evel the waste in the A Tract Quarry.

(26) SWPC bought the A Tract Quarry, along with certain
other property, from USX on Decenber 22, 1976

(27) Since the time that Southdown acquired the A Tract
Quarry in Decenber 1976, Southdown has not operated the kilns at




the usx plant and conditions at the A Tract Quarry have remai ned
virtual ly unchanged fromthe conditions |left by USX

(28) On June 12, 1991, the Chio Environnental Protection
Agency ("oEPA") and O ark County, Chio, collected sanples of
surface water in a streamalong the north side of the A Tract
Quarry disposal area.

(29) The results fromoepa’s and dark County's June 1591
sanmpling showed that the stream exhibited pH | evels and
concentrations of netals in excess of the State of Chio's surface
wat er quality standards.

(30) Plaintiff Southdown contracted with G ound Water
Associ ates, Inc. (»gwa") in August 1991 to evaluate surface and
groundwat er characteristics in the vicinity of the A Tract
Quarry.

(31) GM sanpled three surface water bodies in or adjacent
to the A Tract Quarry and installed ten nmonitoring wells on the
property to collect groundwater sanples from various |ocations
upgr adi ent and downgradi ent of the main disposal areas.

(32) In general, the surface and groundwater sanples
downgr adi ent of the disposal areas show el evated pH |evels and
el evated concentrations of netals. The netals that have been
detected include antinony, arsenic, barium chromum |ead,
mercury, nickel, selenium and zinc. The upgradient wells
general |y show | ower pH and netal concentration |evels than.the
downgradi ent wells, and the upgradient surface water Sanples
generally show | ower pH and nmetal concentration |evels than the

downgr adi ent surface water sanples.




(33) Industry and governnent-sp_onsored studies show that
antinony, arsenic, barium chromum |ead, mercury, nickel
selenium and zinc are typical constituents of CKD.

(34) Kiln bricks fromthe tine period that USX di sposed of
themin the A Tract Quarry often contained chrom um

(35) Antinony, arsenic, chromum |ead, nercury, nickel
selenium and zinc are hazardous substances under CERCLA. see
40 C.F.R Table 302.4.

(36) On March 29, 1993, Southdown received a notice of
intent to sue letter dated March 16, 1993, from the President of
Peopl e Finders Financial and Environnental Research. The letter,
whi ch was al so addressed to the President of the United States,
the Administrator of the U S. Environnental Protection Agency
("EPA") , the Regional Adm nistrator for Region V of EPA, and the
Director of COEPA, contains allegations about the hazardous nature
of materials contained at the A Tract Quarry. The letter states
that the organization will file a citizens' suit against
Sout hdown and the other addressees of the letter after the sixty
(60) day notice period has expired.

(37) CEPA is preparing to conduct a prelimnary assessnent
Of the A Tract Quarry to deternine if the site warrants further
governnmental action. An CEPA official has infornmed Southdown
that OEPA is placing the A Tract Quarry on its Master Sites List
of sites requiring investigation and/or enforcement action due to

t he presence of hazardous substances.




(38) Usx’s activities at the aTract Quarry constituted
"disposal" of hazardous substances as that termis defined by
CERCLA Section 101(22), 42 U.S.C. § 9601(22).

(39) Usx’s activities at the A Tract Quarry have resulted in
a "release" or threat of a "release" of hazardous substances as
that termis defined by CERCLA Section 101(29), 42 U S. C
§ 9601(29).

(40) Sout hdown has incurred costs of over $116,000 to
investigate the alleged release or threat of a release O
hazardous substances fromthe A Tract Quarry.

(41) Southdown is continuing to investigate the
characteristics of the A Tract Quarry and will take appropriate
action to respond to threats to human health or the environnent
presented by the A Tract Quarry, if any.

(42) The actions that Southdown has taken and will take and
the costs that Southdown has incurred and will incur are
necessary and are consistent with the National G| and Hazardous
Substances Pol lution Contingency Plan, 40 CF.R Pt. 300
("National Contingency Plan™ or "NCP").

Al egations Regarding Landfill 2

(43) Landfill 2 is a parcel of approximately 11 acres
| ocated directly south of the former USX Fairborn, Cnhio, cenent
manuf acturing pl ant.

(44) Landfill 2 is a "facility" as that termis defined in
CERCLA Section 101(9), 42 U.S.C. § 9601(9).

(45) On information and belief, during the period of its

ownership, USX filled in tw gravel pits that were |ocated on the




Landfill 2 site with CXD, plant trash, and other material owned
by USX

(46) SWPC bought Landfill 2, along with certain other
property, from USX on Decenmber 22, 1976

(47) Visual inspection of Landfill 2 has reveal ed the
presence of exposed CKD nmounds up to 40 feet high, a 30-40 foot
deep depression containing refractory bricks, CKD, rusted drumns,
and a black tar-like substance.

(48) Industry and governnent-sponsored studi es show that
antinony, arsenic, barium chromum |ead, mercury, nickel
selenium and zinc are typical constituents of CKD

(49) Antinony, arsenic, chromum |ead, nercury, nickel
selenium and zinc are hazardous substances under CERCLA. See
40 C. F.R Tabl e 302. 4.

(50) On March 29, 1993, Southdown received a notice of
intent to sue letter dated March 16, 1993, fromthe President of
Peopl e Finders Financial and Environnental Research. The letter,
whi ch was al so addressed to the President of the United States,
the Admi nistrator of EPA, the Regional Adm nistrator for Region V
of EPA, and the Director of COEPA, contains allegations about the
hazardous nature of materials contained at Landfill 2. The
letter states that the organization will file a citizens' suit
agai nst Sout hdown and the other addressees of the letter after
the sixty (60) day notice period has expired.

(51) usx’s activities at Landfill 2 constituted "disposal”
of hazardous substances as that termis defined by CERCLA Section

101(22), 42 US.C § 9601(22).




(52) usX‘s activities at Landfill 2 resulted in a "release"
or threat of a "release" of hazardous substances as that termis
defined by CERCLA Section 101(29), 42 U S.C. § 9601(29).

(53) Southdown intends to investigate Landfill 2 to
determ ne whether a release or threat of a release of a hazardous
substance has or could result in a threat to human health or the
envi ronment . | f appropriate, Southdown will respond to any such
rel ease or threat of a release in a manner consistent with the
NCP.

(54) Since the tine that Sout hdown acquired Landfill 2 in
Decenber 1976, conditions at Landfill 2 have remained virtually

unchanged fromthe conditions |left by USX

FIRST QA AIMFOR RELI EF

(55) Paragraphs 1 through 54 are hereby incorporated by
reference as though fully set forth herein.

(56) An actual controversy exists between Plaintiff and
Defendant in that Plaintiff contends, and Defendant denies, that
Def endant has responsibilities and legal liabilities under CERCLA
for the costs that have been and will be incurred for activities
performed in the investigation and renedi ati on of hazardous
substance contam nation at the A Tract Quarry.

(57) Absent a judicial declaration setting forth the
parties' rights and obligations with respect to these costs; a
multiplicity of actions might result.

(58) Plaintiff therefore requests a judicial determnation

of the rights and obligations of the parties with regard to
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hazar dous substance contam nation at_the A Tract Quarry, setting
forth the Defendant's liability to Plaintiff with respect to the
costs that have been or will be incurred for the investigation
and renediation of said contam nation, Ppursuant to CERCLA Section
113(g) (2), 42 U.S.C. § 9613(q)(2), and 28 U.S.C. §§ 2201-02.

E D AlLM F REL| EF

(59) Paragraphs 1 through 54 are hereby incorporated by
reference as though fully set forth herein.

(60) An actual controversy exists between Plaintiff and
Defendant in that Plaintiff contends, and Defendant denies, that
Def endant has responsibilities and legal liabilities under CERCLA
for the costs that have been and will be incurred for activities
performed in the investigation and renediation of hazardous
substance contam nation at Landfill 2

(61) Absent a judicial declaration setting forth the
parties' rights and obligations with respect to these costs, a
multiplicity of actions mght result.

(62) Plaintiff therefore requests a judicial determnation
of the rights and obligations of the parties with regard to
hazar dous substance contam nation at Landfill 2, setting forth
the Defendant's liability to Plaintiff with respect to the costs
t hat have been or will be incurred for the investigation and
renmedi ation of said contam nation, pursuant to CERCLA Section
113(g)(2), 42 U.S.C. § 9613(q)(2), and 28 U S.C §§ 2201-02.

THRD GAMFECR RELIEF
(63) Paragraphs 1 through 54 are hereby incorporated by

reference as though fully set forth herein.




