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Description of an September 26, 1997
Ingress/Egress Easement Page 2
State Route 444 and Sandhill Roads

Greene County, Ohio

thence along the centerline of said State Route 444 and the northwesterly line of said
Southdown land, North fifty-five degrees sixteen minutes thirty-eight seconds Fast (N55°16'38"E)
for eighteen and 01/100 feet (18.01') to the point of beginning.

This description was prepared from record information, with bearings based upon The Ohio State
Plane Coordinate System (South Zone).
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Environmental Law Reporter
Vol une Year XX
Litigation

| NTERNATI ONAL UNI ON

AVERACE CORP.
No. 86- 18323
(D.N. J. Cctober 4, 1989)

ELR Di gest

*20394 The court dismisses a union's Federal Water Pollution Control Act
(FWPCA) citizen suit against predecessor and successor electroplating and mete
finishing plant owners for wholly past FWPCA violations. The court first holds
that the union failed to denmonstrate the predecessor's FWPCA liability because
t he predecessor ceased being the plant's owner or operator when it sold the
plant 13 nonths before suit, and thus could not have been in violation of any
FWPCA effluent standard or limt when the union comrenced suit. The predecessc
extinguished its liability for FWPCA viol ations when it transferred ownership
and control of the plant to the successor. Mreover, the union's citizen suit
can have no prospective effect on the predecessor, a wholly past violator. The
court observes in a footnote that although deterrence would be served in hold:
past owners and operators responsible for continuous or intermttent violatio
t hat began when the plant was under their control, the FWpCA's citizen suit
provi sion does not recognize a general deterrence purpose. The court al so hol
noot the action against the predecessor because it could not reasonably be
expected to repeat its past FWPCA viol ations. The court next holds that the
successor cannot be held liable for the same wholly past violations. To hold
successor liable for the predecessor's violations when the predecessor itself
cannot be held liable is anonal ous. The successor did not contractually assum
t he predecessor's FWPCA liability because none existed at the tine of purchas
Moreover, the union's FWPCA citizen suit against the predecessor is penal, an
thus not a survivable action, because it involves a wong to the public for
which civil penalties would be paid to the government. The uni on does not al
that the successor is nerely a continuation of the predecessor; nor that the
successor's purchase of the predecessor's assets amounts to a consolidation
nmerger, or a fraudulent scheme to escape liability. For the court to inpose a
per se rule of successor liability to encourage abatenent of ongoing violatic
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woul d usurp the legislative function. Had Congress intended to inpose successor
liability under the FWPCA it would clearly have stated so. Finally, the court
declines to inpose sanctions against the union under Federal Rule of G vi
Procedure 11. Gven the predecessor's continuous Violations while it owned and
operated the plant and after it sold the plant, the union did not act
unreasonably, frivolously, or in a harassing manner in suing both owners.

Counsel for Plaintiff
Davi d Tykul sker
Bal I, Livingston & Tykul sker

108 Washington St., Newark NJ 07102
(201) 622-4545

Counsel for Defendant

Shel don Schachter

2330 Vauxhill Rd., Union NJ 07083
(201) 686-6000

Debevoi se, J.: [FN*]

FN* The court designated this decision as not for publication

Opi ni on

In lieu of an answer, defendant Anerace Corporation, Inc. ("Amerace") noves t
dismiss plaintiffs' second amended conplaint under Rules 12 (b)(l) and 12A(Db) (6)

of the Federal Rules of Civil Procedure ("Fed. R Cv. P."). Anerace al so moves
for sanctions under Rule 11. Defendant Harvard Industries, Inc. ("Harvard")

noves to disniss all claims in plaintiffs'® second amended conplaint for allegec
violations of the Cean Water Act (the "Act") that occurred prior to April 12,
1985. Plaintiffs International Union et al. cross-nove for partial summary
judgment as to counts | through IV of the second anended conpl aint.

At oral argunent, on Septenber 25, 1989, plaintiffs' counsel stated that
plaintiffs were requesting summary judgment Only with respect to violations
occurring before April 12, 1985.

Backgr ound

After tinely filing the requisite 60 day notice, plaintiffs comenced this
citizen suit on May 12, 1985 pursuant to section 505(a) of the O ean Water Act

[FN1] 33 U S.C. sec. 1365(a). Since then, the conplaint has been anmended twice
It was |ast anended in January 1989. The second amended conplaint added new

all egations of violations by Harvard and nanmed Anerace as a defendant. On
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February 10, 1988, plaintiffs notified Arerace of their intention to nane it as
an additional defendant. In response, Anerace informed plaintiffs that it no

| onger owned the Elastic Stop Nut of Anerica ("esnNav) plant and advi sed them of
the Supreme Court's recent decision in Gnaltney of Smthfield, Ltd. v.
Chesapeake Bay Foundation, Inc., 98 L. Ed. 2d 306 {18 ELR 209411 (1987).

Menor andum on Behal f of Defendant Amerace Corp., Inc. In Support of Its Mtion
to Dismiss and for Sanctions Under Rule 11 of the Federal Rules of Civil
Procedure ("Anerace Brief"), Exhibit A

Plaintiffs' second anended conpl aint seeks to enjoin Harvard from di schargi ng
pollutants fromits ESNA plant in violation of section 307(d) of the Act, 33
U S.C sec. 1317(d), and to recover civil penalties fromHarvard for Harvard's
and Amerace's past violations. Plaintiffs also seek to recover civil penalties
from Anerace for its violations of the Act when it owned and operated the ESNA
pl ant .

On April 12, 1985, Harvard purchased the plant from Anrerace. The asset
purchase agreemnment between Harvard and Anerace specifically provided that
Harvard woul d acquire only ESNA's physical assets, including its |and,
bui I dings, and manufacturing equiprment. The collective bargaining agreenent
between Amerace and plaintiff Union, which had been operative between 1980 and
1985, was specifically excluded from the Amerace-Harvard purchase agreenent.
Subsequent to the transfer of title to Harvard, Local 726 struck and institute
various unfair |abor practice actions. Harvard has not signed a collective
bargai ning agreement with any union and a substantial nunber of persons forner:
enmpl oyed by Anerace, including the individual plaintiffs naned in the second
amended conpl aint, have not been rehired. Harvard suggests that as the second
amended conpl aint all eges nunerous violations of the Cean Water Act since
January 1980, but was filed only when the dispute between Harvard and the Unio
arose, this action is nmerely an attenpt to force Harvard to enter into a
col l ective bargaining agreenent.

At all relevant tines, the ESNA plant has been engaged in el ectroplating and
metal finishing operations. As part of its electroplating operations, the plan
di scharges between 7,000 and 27,000 gallons of wastewater per day into the
publicly owned treatnment work ("poTw") of the Joint Meeting of Essex and Union
Counties ("Joint Meeting").

In count | of the second amended conplaint, plaintiffs allege *20395 t hat
pursuant to section 307(b) of the Act, 33 U S. C. sec. 1317(b), the plant is
subject to the Environnental Protection Agency's ("EPA") general pretreatnent
regul ati ons for existing and new sources since it discharges the wastewater ft:
its electroplating and netal finishing operations into the Joint Meeting POTW.
Plaintiffs further allege that as an industrial user, the plant is subject to
the Joint Meeting poTW's | ocal pretreatnment standards, which are al so
enforceabl e under section 307(d) of the Act, 33 U S.C. sec. 1317(d). Pursuant
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these pretreatnent standards, the plant is subject to the provisions of
I ndustrial Wastewater Permit No. JM 7030 issued by the Joint Meeting, and/or th
rules and regul ations of the Joint Meeting.

According to plaintiffs, specific sanpling denonstrates that since January 30
1980 the wastewater discharges from the plant have regularly exceeded the
applicable Joint Meeting discharge Iimtations for total cyanide ("CN-T"),
anenabl e cyanide ("CN-A"), cadmi um ("Cd"), and other netals, and for total tox
organics ("TTO"), pH, and other paraneters.

In count 11l of the second anmended conplaint, plaintiffs allege that the plar
is also subject to the categorical pretreatnent standards for electroplating ar
metal finishing point sources promul gated by EPA pursuant to section 307(b) of
the Act, 33 U S.C. sec. 1317(b), because it discharges electroplating and netal
finishing operations wastewater into the Joint Meeting POTW According to
plaintiffs, as a non-integrated facility (i.e., one where wastewater from an
el ectroplating operation is not conbined with other industrial wastewater), the
plant was required to conply with the categorical pretreatnent standards for
el ectroplating by April 27, 1984, an interim TTO standard by June 30, 1984, anc
the netal finishing pretreatnent standard by February 15, 1986.

Plaintiffs allege that specific sanpling denonstrates that since April 27,
1984, wastewater discharges from the plant have regularly exceeded the
el ectroplating and netal finishing categorical pretreatnent standards for the
sane pollutants for which the plant has regularly been exceeding the Joint
Meeting POTW pretreatnent standards.

Also, incount IIl, plaintiffs allege that Arerace was in violation of sectic
307(d) of the Act, 33 U S C sec. 1317(d), 40 C F.R sec. 403.12, because it
failed to submt a baseline nonitoring report ("BMR") to the Joint Meting
within 120 days of the effective dates of both the electroplating and netal
finishing categorical pretreatnent standards. According to plaintiffs, Amerace
did not submt the required electroplating BMR until October 22, 1984, or nore
than 180 days after the electroplating pretreatnent standard becane effective,
and the required netal finishing BVR was not submtted until February 1986.
Plaintiffs also note that the COctober 1984 BMR included a certification that

Amerace was not in conpliance with the applicable pretreatenent standards on a
consi stent basis.

In counts Il and IV of the second anended conplaint, plaintiffs allege that
Harvard is the |egal successor of Amerace and, consequently, assuned |egal and
financial liability for Amerace's violations of the applicable environnenta

laws and permts when it purchased the plant.

In counts | through IV, plaintiffs claim that pursuant to sections 309(b),
(d) and 505(a), (d) of the Act, 33 U S . C. secs. 1319(b), (d) and 1365(a), (d),
defendants are subject to injunctive relief and civil penalties not to exceed
$25, 000 for each day of each violation of section 307 of the Act. 33 U S. C se
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1317.

In support of plaintiffs' allegations that specific sanpling denonstrates tha
the wastewater discharges from the plant regularly exceeded the applicable Join
Meeting POTW pretreatnment standards since January 1989 and the applicable EPA
electroplating and netal finishing categorical pretreatnent standards since
April 1984, plaintiffs filed nunmerous sanpling reports of the ESNA plant's
di scharges to the Joint Meeting POTW See Plaintiff's Affidavit. These sanpling

reports were prepared by the Joint Meeting or by certified |aboratories for
Anmerace and Harvard.

Also, on plaintiffs' behalf, Carpenter Environnental Associates, Inc. ("CEA")
prepared a report on the ESNA Plant's discharges into the Joint Meeting POTW
based on a review of all docunents provided by Harvard including reports on
continued conpliance, results of Joint Meting tests, baseline nonitoring
reports, literature regarding Harvard' s wastewater treatnment system and
correspondence. According to the report:

Over the entire period of records available to CEA ranging from 1981
through February, 1988, the ESNA facilities ... has failed to conply on a
consistent basis wth the effluent limts set by the Joint Meeting ... Harvard
Industries has not conplied on a consistent basis with the federally set netal
finishing industry categorical standards. Wiile, on occasion permt conpliance
has been reported, conpliance has never been consistent. Over the entire perioc
in question, including the nost recent information available, Harvard Industrit
has, on a frequent basis, violated both nonthly average and maxi num daily
di scharge limtations for Cadmum Total Cyanide (CN-T), and Cyani de Anenable
Chlorination (CN-A). In addition, there have been frequent violations of other
nmetal limtations.

Plaintiff's Affidavit, Exhibit PP at |-2.

Harvard disputes the facts as to actual violations and the presunption of th
validity of the tests perfornmed by the Joint Meeting and the certified
| aboratories. |In support of its argunent, Harvard filed an affidavit of Edw n
Von Linden, ESNA Vice President of Qperations. Defendant Harvard's Appendix to
Brief ("Harvard Appendi x"), Exhibit 7. According to Von Linden, many of the
reported violations from 1981 through 1985 were, in fact, not violations, but
the result of inadequate POTW testing procedures. Al so, since the plant was
contributing less than 10,000 gall ons of wastewater per day to the POTW prior
May 1985, the plant was subject to limtations for certain contam nants that
were higher than those identified by plaintiffs. Therefore, many of the allege
violations in this period did not occur. Al so, according to Von Linden, since
1985, other reported violations were the result of equipnent malfunction and
i nadequat e POTW and Harvard sanpling procedures. Von Linden notes that since
Harvard purchased the plant there have been few violations of the chrom um
copper, nickel, lead, zinc and silver standards and there were many "good" tes
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results for pH, cadmum total cyanide and anenable cyanide. Finally, Von Linder
notes that according to the Joint Meeting POTW's records, since 1981 no heavy
netals or cyanide in anmounts approaching ESNA's [imts have either entered or
been discharged fromthe Joint Meeting POTW and the POTWhas stated that it has
never been in violation of its permt.

Di scussi on

|. Motions to Dismss

A conpl aint cannot be dismssed for failure to state a claimunless it appear;
beyond a doubt that the plaintiff can prove no set of facts in support of its
claimthat would entitle it to relief. Conley v. Gbson, 355 U S 41, 45-46
(1957). Al that is required is notice pleading, which gives the defendant "fai
notice of what plaintiff's claimis and the grounds upon which it rests.” Id.
Al facts pleaded by the plaintiff nust be taken as true and all reasonable
i nferences nust be drawn in favor of the plaintiff. Atenose Construction Co. v
Atlantic, 493 F. Supp. 1181, 1183 (D.N.J. 1980) (citing McKnight V. Southeaster
Pennsyl vania Transportation Authority, 583 r.2d 1229, 1235-36 (34 Cr. 1978)).
To withstand a Rule 12(b)(6) motion to dismss, "{ilt is not necessary to plead
evidence, nor is it necessary to plead facts upon which the claimis based."
Bogosian v. @Qulf Gl Co., 561 F.2d4 434, 446 (3d Gr. 1977). The defendant has
the burden of denonstrating that some portion of the conplaint should be
dismssed. Johnsrud v. Carter, 620 r.2d 29, 33 [10 ELR 202851 (34 G r. 1980).

A, Anerace

Anerace argues that as there is no dispute that Harvard purchased the ESNA
Plant on April 12, 1985, or thirteen months before plaintiffs filed their
initial conplaint, under the Supreme Court's decision in Gevaltney, 98 L. Ed. 2c
306 (1987), the court lacks subject matter jurisdiction as to the action again!
Anerace, and the conplaint fails to state a cl aimagai nst Arerace upon which
relief can be granted. | conclude that Anerace's position is correct.

Section 505(a) (1) of the Clean Water Act provides that any citizen may bring
citizen suit "against any person ... who is alleged to be in violation of (A)
any effluent standard or Iimtation under this chapter or (B) an order issued .
the Admnistrator or a State with respect to such a standard or limtation." 3
U S.C. sec. 1365(a) (1). Under Gwaltney, however, this action does not confer
federal jurisdiction over citizen suits for "wholly past violations." 98 L. Ed
2d at 321. Jurisdiction attaches only if plaintiff makes *20396 a good faith
allegation of continuous or intermttent violations. Id. In order to prevail,
plaintiff must prove this allegation.
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